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McLaughlin, J. Sept enber 28, 2009

In a Menorandum and Order dated Septenber 9, 2009, this
Court granted in part and denied in part the defendants’ notion
to dismss the conplaints in the above-captioned, consolidated
cases. The plaintiff has now noved for reconsideration of a
portion of that decision.

The defendants’ notion to dism ss sought, in pertinent
part, to dismss the plaintiff’s clains against the individual
defendants for retaliation in violation of the Americans with
Disabilities Act (“ADA’) and the Rehabilitation Act. The Court
denied the notion as to the plaintiff’'s individual liability
clains under the ADA, but granted it as to the clains under the
Rehabilitation Act. The Court found that individual liability
coul d be inposed for retaliation in violation of the ADA when the

conduct at issue concerned public entities, inplicating Title I



of the ADA, or public accommodations, inplicating Title Ill of
the ADA. The Court found that individual liability could not be
i nposed for retaliation clains brought under the Rehabilitation
Act unless the individuals could be found to have received
federal funds for the programat issue and that no individua

def endant here was all eged to have received such funds. The
plaintiff now seeks reconsideration of the dism ssal of his
Rehabilitation Act clains against the individual defendants.

In anal yzing individual liability under the
Rehabilitation Act, the Court noted that the Act applied only to
entities receiving federal funds. Because the constitutional
aut hori zation for the Rehabilitation Act stens from Congress’s
spendi ng power, liability under the Act nmust be interpreted in

light of contract principles. Barnes v. Gorman, 536 U.S. 181,

186-87 (2002). The Court found that, because the retaliation at
i ssue concerned the decision to dismss the plaintiff from Thomas
Jefferson University’s MD./Ph.D. programand the decision not to
readmt him the proper defendant for the retaliation clainms was
the University, which received federal funds for the program and
t hereby becanme subject to the obligations of the Rehabilitation
Act .

The Court found that the plaintiff had not alleged, and
coul d not reasonably allege, that individual defendants had
received federal funds for the MD./Ph.D. program Al though the

plaintiff had argued that the individual defendants received
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federal funds for nedical research or loans for their nedica
education, the Court held that the receipt of these funds was
unrelated to the retaliation at issue and so could not support
[iability under the Rehabilitation Act.

The plaintiff noves for reconsideration of this
deci sion, asking to be allowed to anend his conplaint to allege
that the individual defendants received federal funds for the
M D./Ph.D. program The plaintiff asserts that the individual
def endants “received federal funding in regards to the M D./Ph. D
progrant through the “F30" federal grant fromthe Nationa
Institutes of Health (“NIH") awarded to the plaintiff and Thomas
Jefferson University. See Mdtion at § 7; Conpl. in Case No. 09-
2549 (“Datto 1”) at 19 35-36, 118-127. The plaintiff argues
that, by amending his conplaint to add these allegations, he wll
state a claimagainst the individual defendants for violation of
t he Rehabilitation Act.

The Court will deny the nmotion. To the extent that
individual litability may be inposed under the Rehabilitation Act,
it can only be inposed upon those who receive federal funds.

Enmerson v. Thiel College, 296 F.3d 184, 190 (3d Cr. 2002). The

Court has interpreted this requirenent to nmean that, for an
individual to be liable, he or she nmust receive federal funding
for the specific programat issue in the plaintiff’s claim

The plaintiff has attached the application for the NIH

F30 grant to his conplaint in Datto |I. Ex. D. The application
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was submtted by the plaintiff and states that the plaintiff’s
sponsor will be Dr. Matthew During. The application lists no

ot her individuals who will be involved in the grant. The Datto |
conplaint also includes a breach of contract clai mbased on the
NlH F30 grant. This claimalleges that the grant forned a
contract between the plaintiff, the NIH, and Thomas Jefferson
University and that this contract was breached by Dr. During’ s
failure to adequately advise and work with the plaintiff and the
failure of two other nmenbers of his Ph.D. commttee, Dr.

El i zabet h Vanbockstael e and Dr. Itzhak Fischer, to facilitate the
conpletion of his research. Datto | Conpl. 1Y 122-24.

Even assum ng that the NIH F30 grant can give rise to
individual liability under the Rehabilitation Act (and the Court
does not decide that issue), the only individual other than the
plaintiff nmentioned in the grant application is Dr. During. The
only individuals alleged to have contractual obligations under
the grant are Drs. During, Vanbockstaele, and Fischer. None of
these individuals is a defendant here.

The plaintiff has identified no specific defendant who
he contends recei ved federal funding under the grant. Although
the plaintiff has asserted that he needs discovery to determ ne
“likely other sources” of federal funding to the individual
def endants, he gives no specifics and does not explain how this
funding would relate to the MD./Ph.D. program As the Court has

al ready expl ained, the fact that the individual defendants may
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have received federal funding for research grants unrelated to
the plaintiff does not allow liability here.

Any fact alleged in a pleading nust either have
evidentiary support or be likely to have evidentiary support
after further investigation or discovery. Fed. R Cv. P
11(b)(2). The Court concludes that the plaintiff has not shown
that he could anmend his conplaint to properly allege facts that
woul d allow himto state a claimunder the Rehabilitation Act
agai nst the individual defendants. The Court wll therefore deny
the plaintiff’s request to anend as futile and deny his notion

for reconsi derati on.

An appropriate Order will be entered separately.
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ORDER

AND NOWt his 28th day of Septenber, 2009, upon
consideration of the plaintiff’s Mtion for Reconsideration
(Docket No. 11 in Case No. 09-2064, referred to as “Datto I11”
and Docket No. 15 in Case No. 09-2549, referred to as “Datto |"),
| T 1S HEREBY ORDERED, for the reasons set forth in a Menorandum

of today’ s date, that the Mdtion is DEN ED
BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




